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'WAY IS PAVED TO TAKE
\CASE OF LEO M. FRANK
\BEFORE FEDERAL COURT

Thiough New -Attorneys
Claim Is Made That the
Pé‘i‘soner’s Constitutional
Rit‘ghts Were Violated
Wihen He Was Not
Br[pught Into Court to
Hear Jury's Verdict.

DEGLARES HIS LAWYERS
HAD NO RIGHT TO WAIVE
HIS PRESENCE IN COURT

: |

ﬂudgég Ben Hill Fixes Hear-
ing- on Extraordinary Mo-
tion and on Petition of the
New: \Attorneys for Next
Wed ¥sday Morning—At-
‘torneys Make Statements.

[l

)
evenl’f the fAght s lost in the

In
t.\\h)‘ts of {Gnorgin to save the life of

" Lo M. Frawnk, the way was paved yes-
terday to ,lmrz" his case before the
_highest tribunal of our land—the
United Staites supreme court In Wash-
ington. {

This was! made possible at 10 o’clock
Thursday nnorning‘ when Attorney John
Y. Tye, fesently omployed by Leo
_Frank, t-mu}ght out lefore Judge Ben
HiN durim;[‘ the retrial motion pro-
ceedings o?! the defense, the first con-
stitutional {lghts issue of the Irank
oana.

Attornoy '{!‘ya u.rgucd that the pria-
oner was uvnuware ot the action of his
attorneyas, {l. 2 Rosser and Reuben
R. Arnoid, tn walving his appearance
in the courtrloom at the time the ver-
dict was ren:dered JYast August. He
declared th.mtjf the defendant is consti-
tutiorally entiitled to being present at
such a time, (nnd that counsel had no
legal right te waive his presence on
counsel’s own: Initiative.

Asks X,Yerdlct Set Axide.

Mr. Tye majldie o motion to set aside
the vordict off the court on this par-
ticular ground. The motion was filed
before Judgze fiml and will be argued
next V‘«’uducsdaxy morning at 10 o'clock,
at whi¢h times Judge HIN has set the
date for the iretrin! hearing iIn his
chambers .in thys old city hall huild-
ing.

Attorney 7Tye’s mution created a
great surprice XTho reading of his
document praced’ed the fillng of the
motion for n neyyv trial by Attorneys
Arnold and Rosler on grounds of
newly-discovered exvidence.

It was oven A syrprise that the firm
of Tye, Peinles & Jordan had been
e I‘m'nk defense. Mem-
courasel stated Thurs-
day aftsrnoon :gat this concern had
been employed ‘recently, and that
It was brought intod the case by Franl
himself, \

Mr. Tye's motion,’ was based simply
on the ground thjat the law inslsts
that a defendant }nas nct the right—
and neither has co‘unsei-~to waive his
presence at. the time of a verdict's
announcement. Furthermore, that
Frank knew nothifag of the action of
his lawyers in wﬁguvlng his presence

on the day the veirdict of zullty was
pronounced.

“Frank * was depmlved of hig legal
right to be inwcourt:at the time the ver-
dlet was rendered,)’ 'said Mr. Tye. "It
{s a constitutional rights issue”

Stay of [Cxecution.

Tollowing . the’ fx(lm;, of both motions,
Judge HI ordered '« rule nis! served on
Solicitor Hugh D(w sey, which demands
him to make.a caunter shewing when
the re-trial motions come up for argu-
ment Wednesday, an d which aluo Indef-
Initely stays the executlon of Leo
Frank, which wne iﬁ..ahulod tor this
morning between thu. hours of 11 and
1 o’clock.

An exciting phase \bf the re-trial ap-
plieation Thursday was a lively tilt
that ensued between Attorneyvs Rosser
and Arnold and Attorney Bill Smith,
counsel for Jim Conley. when Mr.
Arnold, in calling the names of a num-
ber of witnesses to be presented in their
new trlal movement, named Mr, Smith
as one of the proposed witnesses who,
he understood, had refused to make an
affidavit.

Mr., Smith, who was siiting a few
feet in the rear of Mr. Arnold, arose
fnstantly to his feet, saying to the
court:

“I have not refused to make any at-
fidavit.”

Mr. Arnold turned politely to the
spoaker, saying:

“1 understand, Mr. Smith that Mr, J.
P. Fife had said that you wowd not
make the affidavit

“Mr.  Fife s mistaken,” answered
nmake the affidavit.”

Whersupon Smith went to where Mr.
¥ife was sltting in  the courtroom,
bringing him before Judge Hill, avking
this guestion:

“Did you cver state that T had re-
fused to make such an affidavit?”

“No,” was the answer. At which the
matter was ended.

Witnesses for Defense,

The witnesses to be called by the. do-
feuse in the hearing next Wednesday
wera announced Thursday as I, A,
Stephens, assistant sollcitor general;
Detective John Bluck, of police head-
quurters, a star witness for the state;
Rill Smith CGonley’s attorney: Dr. Roy
I Harrly, and Mary Rich, the woman
witness who ‘tells of having seen Con-
ley emerge from the rear of the pencil
factory at 2:15 o'clock on the day of
the Phagan tragedy. .

The statement of Dr. Harris will be
one of the most important foundations
for the fight of the defense. It relates
to his opinion that the hailr found upon
the lathing machine in the pencil fac-
tory didy not compare with strands
taken from the head of the murdered
Blrl.

Dr. Harris made an atfidavit Thurs-
day morning shortly after the motions
had been filed. So did Jahn Black, the
detective, and Mr. Stephens and Bill
Smith. They will be presented during
the argument.

Attorney Tye's Motion.
The first clause of Attornmey "Tye's

Continued on Page Two,
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WAY IS PAVED FOR
CASE OF LEO FRANK

Continued From Page One.

motion, which practically covers the
entire document, is as follows:

“Recause at the time said verdict
was received and the jury trying the
cuuse was discharged, the defendant,
Leo M. Frank, was in the custody of
the law and incarcerated in the com-
mon jail of Fulton county. He was
not present when said verdict was re-
turned and the sald jury discharged,
as Le had the right of the law to be,
and as the law required that he should
be.

“He did not waive said right, nor
did ne authorize anyone to waive it for
hini, nor consent that he should not
be present. He did not ‘even know
that sald verdict had been rendered
and said jury discharged until after
the reception of the verdict and the
discharge of the jury, and until after
sentence of death  had been passed
upon him.”

Relative to the action of Attorneys
Arneld and Rosser in waiving the
presence of their client, the motion
reads:

“Defendant did not pgive to Rosser
or Arnold or to Haas any authority to
themse¢lves be absent nor to be absent
bimself, when said verdict was re-
ccived and jury discharged, of which
he was not aware until after sentence
of death had been passed upon him.”

Denied Constitutional Right.

The document declares that Frank’'s
abscnce from the court at the time
of the verdict was involuntary, and
that he was denied the consgtitutional
rigiins allowed him by the state and
nutivnal laws, The motion is signed
oy lL.eonard Haas, Tye, Peeples & Jor-
dan, H. A, Alexander and H. J. Haas.

Regarding the connection of At-
torney Tye and_ his firm with the de-
fense, Reuben R. Arnold and Luther
Z. Rosser stated to the press Thursday
afternoon that in nowise do they ap-
pear as counsel in the motion filed by
Mr. Tye.

“Durlng the trial of Mr. Frank,” the
two attorneys stated, “feeling against
him on the part of some members of
the public was so_evident and pro-
nounced as to greatly concern the trial
Judge for IPrank's safety in the event
of his acquittal. During the trial, the
Jjudge called attention several times
to the danger of having Frank pves-
ent at the reception of the verdict.

_“Nothing, however, was done about
ghis until the last day of the trial,
and Jjust a few minutes before the
jury was charged. The judge again
cxpressed grave apprehension and fear
of Frank’s safety should be he pres-
ent at the reception of the verdict
should it be a verdict of acquittal. We,
as two of E‘ra.nks counsel, were pres-
ent when the judge so expressed him-
self and the judge requested us to
agree that I'rank should not be pres-
ent when the verdict of the:jury was
rendered, and that his counsel also
should not be present. To this we
agreed.

We Were Not ’resent.

“In the stress of excitement and in
the mujltitude of things we had to
do it never occurred to us to mention
our agreement with the court,
etther to Mr. ¥rank or to our asso-
clate -counsel. As a matter of fact,
neither our associate counsel nor Mr.
I‘rank was present.

“Because of our participation in the
agreement with the judge, as counsel,
we feel that we ought not to take pa,xt
as attorneys in the motion to set the
judgment aside upon the ground of
Ffrank’s - absence. The case is Leo
Frank’s, not ours, and it is hisg life,
alone, that is at stake. I'rank made
no agreement with the court and was
asked to make none. 1f, as a result
of what happened he has been de-
prived of his legal rights, no fair-
minded man can complain when Frank
asks the law to correct a wrong done
him.

“No agreement of this kind would
ever have been made under sane and
normal conditions, The agreement was
made and carried out on both sides
.with the utmost good falth in promo-
tion of what was thought to be in
interest of Frank’s safety and of pub-
¢ tranquillity.”

Burns’ Report Nearly Ready.

Attorney Reuben R. Arnold said to a
reporter for The Constitution last night
that the report of Detective Burns
would positively be submitted before
next Wednesday., He said also that
Burng was expected back some time
this week, possibly tomorrow,

“We do not know where Burns is at
present,” he said. ‘*He did not even tell
us. Neither do we know what phase of
eviderice he is working on, All that we
have got from him is the assurance
that his report will be made before the
arguments on the retrial motion.”

Selicitor Dorsey will return to At-
lanta today from Valdosta, where he
has been visiting. Me was not present’
when the motions were filed before
Judge Hill Thursday. His office was
represented by E. A. Stephens, Dorsey's
assistant.
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