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PROOF OF CHARGES
WILL IEAN A NEW
TRIAL, SAYS COURT

Evidence Against  Jurors
Henslee and Johenning the
Most Important To Be
Introduced.

ATTITUDE OF CROWDS
WILL BE STRESSED

Verdict in Trial Was Delayed
for Two Days on Account
of Fear of Mob Violence,
Roan Admits. ‘

It developed Thursday during the
Frank hearing for a new trial that the
verdict In the original trial was de-
layed two days for fear of mob v!olcuco
to the accused man.

* Also, that Judge Roan was prevalled
upon by tho editors of the three At-
lanta newspapers, militla officlals and
the chlef of police tc mako this move
of continuanco. It was feared If the
verdict was submitted on the trial's
final Saturday, during which day the
crowds were largest, that violence
might result.

During the close of the trlal, while
Yolicitor Dorsey was ending his his.
torlcal argument, Judge Roan ordered
adjournment at noon on Saturday,
August 2. This was his action to pre-
vont ‘dny possible’ outbreak of the
crowds. Had coyrt not been adjourned
at that tlme, the: solicltor's speech
would have been finlshed before night-
fall and the verdiet returned by carlior
than 10 o'clock at night.

Judge Roan certificd to the coufcr-
ence he had held with military of-
ficlals and the chlef of police.

In hearing section 115 of the new
trial moticn, the judge gave a certifi-
cate. of approval to- the- defense’'s are
Rument upon the temper of the crawds
that attended the triai, He stated that,
in his opinfon, the attitude o! the
majority of the crowds was hostile to
the defendant, and that {t was evinced
frequently both within and without
the courtroom.

This attitude of the crowds, it is
apparent, will be onc of the Atrongest
cards of Frank's counsel In seeking
for a new trial. Not less than fiftcen
or twenty grounds tendered at Thurs-
day's session pertained to demonstra-
tions and publio temper. Coupled with
these grounds and the evidence tv be
submitied against Jurors Henslee and
Johenning, the defense scems to have
made declded headway.

Chnrges Sufficient, If I'roved.

Judge Roan, upon reviewlng the
grounds relating to Hensles and
Johenning’'s glieged prejudice, sald:
¢ “If these facts can be proved,. It
'would be hardly\pecessary to continue
'with the hearing.”

The voiume of 115 grounds was fin-
{gshed at the clode of Thursday's ges- |
sien. Beginning at 8 o'clock this,
morning, & rev:ew .will be made’ of
those which were passed up because
of doubt, following which wlll come
the arguments, which are expected
about 10 o'clock -this morning. Affl.
davits and other evidence will also be
considered today.

New Affidavi(n l’uunted.

The defense sprang a surprise Thurs.
day when they declared affidavits wero
in the!lr hands contradicting Henslee's
story that he was not in Albany, Ga.,
at the time he 15 alleged to have ex-
pressed biag., Colone) Rosser declared
that he had evidence of Hensleo's sig-
nature upon the hotel register and of
an order which tho accused juror took
in Albany on the date in queatlon,

Upon the estublishment of this, or
jury prejudice, depends the success or
tatlure of the new trial motion,

Judge Roan, in telling of tho delay-
ed verdict for fear of an outbreak,
stated that he had been prevatled upon

" Continued on Pagé Seven,
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by military officers and police offfcials
to defer the end of the trial untli thae
tollowing Monday. This was done
when it looked as though the veordict
would he returned Saturday night.

*This was done,” 3ald the judge, “be
cause the temper of tho crowd was
obviously at high tenslon. I do not
doubt that the prisoner might have
suffered violence if.proper steps had
not been taken.”

Letters I'rom Editors,

Judge Roan was apprised of the de-
fense's ,knowledge of a personal coms-
munication which the coutrt had re-
cefved during the trial from James R,
Gray, of The Journal; Foster Coates,
of Tho Georglan, and Clark Howell, of
The Constitution, suggesting that the
verdict be deferred until the follow-
lng Monday. i

The judgo was asked to certity to
this. {e would not, on the grounds
thdat the communication was personal,
but sald that {f the odltors gave
niisslon he would mnke tha desired
certificate. Neithor would ho certify
to tho section of the motion appealing
for new trinl on tho ground that the
defense was not officlally represented
when the verdict was returned.

This ciauso was tho subject of a stub.
born battlo between the defense and
pordecution, Solicitor Dorsey maintaln-
ed that Stiles Hopkins, a member of
the Rosser & Brandon law firm, was
present in the courtroom at tho time
u‘ol vo‘mlct, was returned, and recolved
it leg .

To thl’; Colonel Rosser replied that
Hopkins was glven no instructions to
represent the. dofendant, and that no
one connected with the defenso was
supposed to have been In the court-
room at the-time it was read. Ilopkins
was called to the hearing to testify,
Ho stated that he had reccived no In-
structions,- ns stuted by Mr. Rosser,

‘First Witnensen Henrd.,

The first witneses were heard Thurs-
day.. Mr. Hopkins was tho first. Aft.
erwards o newspapor reporter testified
to the scenes outside the courtroom on
the day of the verdlct, when the sollel-
tor was hofsted to the shoulders of a
numbor of men in the crowd, A num-
ber of witnesses, It {8 said, will be put

today.
“D'\n at’;nek .was madh upon Judge
Roan's charge to the ‘jury in ground
73 of the new trial motfon. s faflure
to chargo the jury to put nu credence
in Conley's story becauso of admitted
falschoods wnsunnolher contentlon in

following section. g
" The groﬁnd relating to the -.alleged
iilegal charge reads as follows:

“fhe eourt erred in chnrglnﬁ the jury
as folows: ‘Ia Leo Frank F“ ty? “Are
you satisfied with -his guilt? Are you
gatisfied with his statement? Are you
antistied with the evidence? Is his
plea of not gullty the truth?'’

| Object to Pickelt Letter,

A plea Is alzo based upon thorinjec-
tion into the solicitor's argument of a
letter received from District Attorney
C.- M. Pickett, of San Francisco, “bear-
ing on_ the Durant case in Caiffornia,
1t 1s alleged that the uso of such mn-
tarial was lllegal and prejudleial, and
that tho court was in error in not ex-
cludlmi it. “References by Dorsey to
Oscar Wlilde, the Richeson and Beattla
cases were nlso objected to.

A vigorous protest was mado to the
solicltor's accusation that tho expert
medical testimony
dofdnse was obtalued by money -and
influence. - In answor to this, Dorsey

he nover mado such an
allegation: :

“1 only intimated it.” hoe satd.

Seotl c!ag::;xe; Agotnnt Jurorn,

ection ¢re upon the charges
against Jurors lensiee M
ug ',i‘,’,“d{ ” l. N and Johenn!n'g.

“That a ngw trial should be g [
because A. H. Henelee and gl:‘\':gé‘l%ug
Johenning, two jurors, were prejudiced
and exvressed nrejudice before being
.e]‘oﬁ:ed tol}'(gllllrg' ser\'lge."

en_as 3 consjder th

Judge Roan deferred f{t gu‘(‘l‘\% ?ffémi
that a thorough lnvestigation should
ve promoted along that line bofore the
3};‘:&3’“ was to Ue consldered as. evi-

Complafn was made by the sollcitor
when Judge. Roan certiffed In behalf
of the defense to the. public temper at
the time of -trial

“In doing this,” sald Dorsey, “vou are
3"?'“"'"81'1?‘?1” hn ufa‘“{,""““' “olt tho
ofense. sho ¢ specified |
your certificate.” P a In

“I am not-sustaining a centention,”
Roan answored, “1 om only expressing
my - personal opinion.” 3

“There was as much sentiment tor

Reproduced with permission of the copyright owner.

introduced by the|

‘ll«‘rank as there was against him,” ro-‘
plled the sollcitor,

“I wish there had: been,” lau
Colonel Arnold, of the defense.

Seventy-five grounds wore consld.,
ered. Thursday. Thiy. completes the
volume. The argur.oents, both the de-
‘fenso and prosecuti n predict, will oc.
cupy at least two aays, - ‘

A majority of tho_ groundsg sub-
mitted ‘I'hursday related to con ended |
testimony and evidenco produced at'
]tho trial, and to the demonstrations
| and temper of the crowds In attend-
ance, mostly the latter. Also a large
number of grounds were devoted to
questioned portlons of the solicitor's
Speech,

Snys Jury Was Scared,

In talking of the spirit ot
cerowd, Colonel Rogser sald,

“Your honor, the jury was aclually
frightened to return any kind. of
verdict other than gullty. They were
afrafd to turn in thetr tracks. Why,
for the first sixteon dnys of the trial,
when thefr box was jammed up Into
a part of the audience, there were
whisperings and jecrs and threats go-
ing on all the time from a lot of men
sitting In the vicinity,

“The jury heard all this—it couldn't
help it. I've never seen any situation
ike this one. That is, none except
an out-and-out lynching. And untfl
you yourself sece n lynching, you'll
never see a simllar performance. Wo
don't try folks In Amerlca on the
spleit of the mob, Wo are supposed
to meto justice.”

Thursday's hearlng was as gtub-
bornly fought as wis the first day’s,
The sollcitor and attorneys for the
defense . grappled tonaclously  for
ovory bit of ground. Wrangling and
tlilispmeu occupied a large part of the

me.

ghed |

the

N K
to adjournment

Up for lunch -at
noon only thirteen sections had been
submitted of the romaining volumo of

seventy-five that were left over from
Wednesday, ‘The afternoon session,
however, was fast and spirited. It
wag Judgo Roan's expressed idea to

rush the ' proceedings, which
achaed by both the defense and nrtm;?
cult:otl\.

8 now predieted that the hear-
ing will not last
feared. Less th ne g a5, was firat

an o wee
wlll\l rbt; o::]cuplc';l. i ko 1t g sald,
clentless fight Is belng w

the defenso to obtalp a ngw 't‘rgifm(ll }:K
a basls of the illegnality of -tho evie
denco of immorality that was proe
duch by the defense mainly {n Con-
loy's story. The contentlon 1is that
C?nle) s testimony and othor similar
evidonce was extremely prejudicial,
lrnicle\'nnt Ini"d Hllcgltlmnte. :

n 8speaking befors Judge
Coloniel Arnold declared thn!{l thlgoill:l:
troductlon, of such tostimony was
nothing short of criminal, and that
it had no place whatover tn Frank's

trial, . “Would you bring a erime of

hog ‘stealing agninst n bigamist?”
asked. “No? Well, s the " samo
thing. Tvidence of Immorallty or per-

verston has nothing to do
charge of murder against th‘l‘:u:lnutzhs
On the ground that it was error of
the court In allowing the testiimony
to enter tho case, Frank's counsel are
striving desperately to gain  thelr
greatest ground on these  particular
points. Fully a fourth of the 115 scc-
tlons In the motlon aro dovoted to
Conley’s story and the admlission of
testimony pertaining to perversion,
The defenge, however, has mado no
explanation of the delny in moving
to exclude Conley’s tesilmony other
than saylng that their plen, as late as
it was, was proper becauso of their
faflure to cross-examine the witness
onDpolnts of“p%rverslom
orsey w ase his answer o
delay of their plea of objection, n the
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