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Phagan T

By VERNON STILES,

One of the most spectacular battles
in the legal history of Georgla s ex-
pected to open up tomorrow morning
when the caso of the State versus
Leo M. Frank for murder is formally
bepun and the superintendent of the
National Pencil factory goes on tral
for the murder of little Mary Phagan,
an employee whose dead and bruised
body was found in the factory base-
ment by police officers one bright
Sunday morning in April.

Since that Sunday morning when
The Constitution’s exclusive extra ap.
peared upon the streets, telling the
simyde story of the crime and of how
Newt Lee, a negro night watchman,
had ealled police headquarters at 3:15

o'vlnek that morning and informed the

ofticors that he had found a dead
hody in the bagement, Atlanta people
and thoge from many other sections
hasa been talking of almost nothing
t]se

Fyery bit of news, from the arrest
of 1.+, who is yet held, having been
hound over, but never irdicted by the
prand jury, to the arrest of J. M,
Gantt  and  of Arthur Mullinax, of
Franl: and finally of the negro sweep-

or, James Conley, has been selzed‘

upon with avidity,
The horror of the crime upon the

Hitle girt scemed to bave impressed !

itself upon the pcople at large al-
most as strongly as it did upon those
‘ow who went to the hasement that
-morning and saw the body as it lay
‘here,
Various developments—tho freelng
of Gantt and Myllinax, the allegad
‘nnfession of Conley to alding Frank
n disposing of the body, and the xari.
ons other sensational affidavits which
1wuve heen made public—havo been
sagerly sofzed upon by the publfe.»
Great Legal Battle Over Frank.
L.eo Frank is the only man at pres-
«nt under indietment for the crimne,
md while the various sides of the
‘use have developed, gome of the
hrewdest lawyers §n the country have
wen planniug on one sido his cone
fetton and death on  the gallows,
‘hile ont the other slde, his acquittal
as neen as {ndustriously planned.
Leo Frank was arrested a few days
fter the crime, and, realizing the
cricusness of the charge, he sought
il advice at once. His friends and
“latives are persons of weaith and
ffluenee and legal talent of the high.
st order in the state has been em-
loyed to defend him from tho hide-
15 charge.
Luther 7. Rosser was first called
and later Herbert Haas, a younger
wyer and one of less experience,
it of much legal ability, was selected
- aid in the defense, Not satisfled,
ese men sought out the legal ad-
co of another lawyer who is noted
roughout the state for success in
fminal cases, and Reuben Arnold
ined forces with the defense.
Attorney Rosser, despite his legal
putation, has “hobbics,” ltke any
her human. Hobby No. 1, which
e “lino man” would spell with
aps” if he knew the Redoubtable
wseor, 18 1 hatred of having his ple.
re taken. He loves a camern liko
tarll does n red flag.
‘Oh, 1 just hate pictures; never
ve ‘em taken,” ho told The Consti-
ion reporter who ventured to ask
" to pose,
ifobby No. 2 pertaing to a hatrod
< eravats, which nearly vies with
it of pictures, and the other i3 a
.. black cane, that is as much a part
\Mr. Rosser as is his legal ability
1 his dogged pertinacity in fighting
‘ase,
fhe Constitution  photographer,
vever, “snapped” one of Mr. Rosser
en he was an “angel unaware,” and
-1ight be meotioned that it was a
)1 thing for the photogzrapher that
. Rosser was “unawaring” at the
:e, for a story Is going the rounds
how he chased out of his office
h that cane of his a photographer
another paper who stuck his head
the door and poked the machine at

1.
‘han Luther Rosser and Reubhen
\old no men in Georgla are better
wn for sugcessful criminal prac-
. exrept possibly Jobun W. Moore,
. with his partner, J. A. Branch,
sessfully  defended Mrs, Dalsy
co on the ctarge of shooting her
hand, ¥ugene Grace, and Iater Mrs,
ir Appelbaum on the charge of
-dering J. A. Appelbaum, her hus.
d.
ince counsel was onployed for
nk a persistent rumor Mas gone
rounds that John Moore was one
‘rank’'s counsel. The rumor has
1 as persistently denled both by
Moore and by the acknowledged
10l aund the former has taken no
e parr In the case.
owever, it 18 known to soveral
My Moore was called from his
office to that of Mr. Rosser, when
srneyvs Rosser and  Arnold  were
arine: o statement in which they
¢izcd tha attitude taken by Solic-
General Hugh M. Dorsey in re-
| to the proposed indictment of the
‘o Corloy, and {t {8 generally un-
tand that Mr. Moore has given
| his wonderful knowledge of crim-
law many points to the defense.
Dorsey Heads State's Side.
1 the olde of the state, Solicitor
v iz the prinelpal counsel and
worked on the ecase from the
+hat Leo Frank and Newt ILee
+ bound over by the coroner's
As salicitor general of the Ful.!
superior court, My, Dorsey has
a world of experience in criminat
s amd before that time he had
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case {n the heated weather would be
a terrific strain on all concerned,
Judge Roan stated last week that if
Monday proved as hot a day as was
the Saturday a week ago when the
heat wave reached its highwater mark
that he would be willing to postpone
the case. The matter whl be tuken
up in open court Monday.

Legal Giants to Mest in Court,

That & brilllant legal battle will be
tought when the case opens is com-
mon knowledge to all who know th
lawyers in tho case, and tomorrow
out of the many who secek to get a
placo in the cqurtroom there will bho
as many drawn by the desire to wateh
the way In which the counsel will
handle tho case as thero will be those
drawn by the Innate morbidness fn
human nature which loves to watch
the excruciating trial of a man whose
life hangs in the balance.
The trial to declde Frank's life fs

~ an enviable reputation for him-

aid him  in gathering together
_ammevidence desired from the mass
tetail. and presenting it to the!
«, he has two men to assist him,
are his assistant, . A, Steph.
who has worked with him from
Irst, and  Attorney  Frank A,
wer. 4 man who holds as high g
vation ag any in Georgia for suc.
in lezal practice.
e case will bhe called tomorrow
ing and at that time the mooted
jon of its postponement will bhe
v up. During the past week much
yeen snid of the possibilities of
ond postponement. Solicitor hag
od vigorously that he wished the
to hegin on the dato set. -At.
vs for Frank have made no de-
statement, except Mr. Arnold,

*aclared that to try such a long

due to be held on the first floor of
the old city hall building where, pend.
ing the completion of the now court-
house, a civil branch of the superior
court sits. Ordinarily criminal cases
are tried before Judge Roan on the
fourth floor of the Thrower building,
temporarily used by several branches
of the court, but owing to the low
ceilings and to the lack of proper ven-

‘tiiatlon in this room, Judge Roan has

announced that the place of trial will
bo changed.

A trial 18 necessarily a public af-
fair, in order that decency and tair
nesg may be guaranteed, and only {n
cases where public decency demands
it are any persons excludedsfrom the
courtroom. Theoretically, everyone ia
entitled to attend the Ffank trial, it
on Monday morning it s expected that
more peoplo will be gathered outside

:the doors’ than ‘can enter tho rather
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LUTHER Z., ROSSER,
Who, with Reuben Arnold, represents Leo M, Frank.

small room
held
Arrangements have been made by
Deputy Sherift Plennie Miner and his
corps of assistants to allow the entry
of those directly Interested in the
case, including the judge, the venivo-
men, lawyers, tho principal and cer
tin membera of hig family and the

where the trial will be

prosecutors und ncewspaper men fae- |

tively enguged in reporting the case.
Great Crowd Expected.

Seats have been prepared inside
the railing around the judge’s desk
for all of the above with the excep-
tion of tho veniremen und none of the
spectators will he allowed inside this
rafling. In the other pnrt of the room
are ranged henches and the crowd
will be allowed to flo in until these
seats aro taken. Then, on account
of the heated term of the year and
the desire to keep the air as pure as
possible and not to cause disorder by
too large u throng, the others will
have to he oxcluded.

tnside the vail will be seatod the
Tawyers and newspaper men and Leo
Frank and his close relatives. Mrs.
Ray I'rank, his mother, who has come
all the way from her Brooklyn home
to be with him, {8 expected to he at
his side. 11is wife, too, who has daily
visited him In thoe tower, will be
with him during the trial,

When leo rank {8 brought to
lcourt §t will be the first time that he
has left the tower since May 8, when
’Ino was bound over by the coroner's
jury, and it will be.the first time that
probably threc-fourths of the specta.
tors who<hgve read of Nis case will
‘have ever seen him, <.

To many who will eona\d}v them.

golves foFtlinate as on one dajy or the
other they 'secure a seat in the court.
room to hear the trial, there will be

rial Will Be G

Dhatre he Lanste ¥ firles  %ta®f Pholoeranher.

“Top

row, left to right: Solicitor General Hugh Dorsey and Keuben Arnold, attorney tor rrank

Bottom row: Frank A. Hooper, aiding prosecution, and Assistant Solicitor General E, A. Stephens.

many of the points of law governing
the caso that will boe clouded and ob-
Beure,

Almost overy ploco of machinery
has its hidden cogs and wheels which
nre never seen by tho visitor who is
takon through the factory and which
would le unknown to tho careless
spectator who views the product man-
ufactured, and so it is with a trial in
nw. N

The wheels of justico grind openly
and plainly apparently, but there aro
many fine parts that tho lay mind
does not understand and only tho ex.
perts—the lawyorsy skilled In  the
study of law-—know of theso points,

8ome Legal Points.

, Tho fact that Frank is under In.
dictment today meang to many minds
that ho Is thorefore guilly, and cven
those of cducation and high intelli-
gence sometimes glve this meanmng to
an Indictment. In tho eye of the law,
Frank s an innocent mat, as innocent
as Is the soul of litllo Mary Phagan,
and before the law he will remain so
until a jury of twelvo men shall have
heard all the evidenco presented and
thon ngreed unanimously . that he is
guilty,

Tho indictment of & man ls merely
tho state's formal charge against him,
and means that there s sufficlont
ground to suspect him of the guilt, A
man {8 indicted by a body comnposed
of from 18 to 23 of his fellow citizens,
known as the grand jury, and who
are chosen from the men who com.
posoe the veniremen for the trial jur
les.! They arc theoretleally of a high.
er class of citizenship than the men
who are on tho trial jurles,

A grand jury hearing {8 ex parte,
that Is, only ono side is heard. Whan
Solicitor Dorsoy presonted to the
grand jury a  bill  of {ndictment
against Frank, who had been hound
|over after an Investigation by tho cor
‘oner's Jury, Frank had no chance tc
idefend himself.

The nuestion at issue  was nof
whother or not he was gullty, bul
iwhether or not there was sufficiont
reason to suspect his gullt and tc
canse him to go to trinl for the erime
tho coroner's jJury had charged ' tc
him, *

Had the state, through its solieltor
not been able to bring enongh evl
dence to show that there was reasor
to suspect Frank, the jury would have
returned a “no” bill and the matte
would have presumably onded. IHow
ever, at any other time that gran¢
jury ®r a succeeding one might have
reoponed the case aud elther indict
ed or found a ‘“no" bl

Detectives Appear As Srosecutors

IFrank was indictod and Detectiver
Pat Campbell and John Starnes ap
pear on the Indictment as the prose
cutors. In QGeorgin anyone may prose
cute anyone for any crime and {s
criminn) cages, unless some other por
gon comes forward as formal proge
cutory it 1s customary o appolint onq
or more of the officors who  haw
worked on tho. case as the prosecy
tor or prosecutors. .

The indictment formally presentec
to the court contains  ths  apeclfi
charge ngainst the man indictod, giv
ing In detall tho state, county an¢
city {n which the ¢rime was alleged (¢
have been committed, iho daie- ane
the name of the person injured.

It bears the slgndture of the solic

than nnd Af tha nencanifinun and A2 il

witnesses who appeared bheforo the
grand jury to sccure the indictment.
1t aleo bears the names of the grand
jurors who returned the bill and when
court convenes tho counsel for the
defendants enter upon it in writing
the plea of tho defendant.

Should tho plea bhe “guilty,” the
judgo will, after such investigation ns
ho decems proper, impose sentence,
In Frank's casa the plea will be “not
guilty,” and in this case the finding
of the grand jury and the plea of the
defendant constitute the issue to bo
tried,

As a usual rile all of the witness:
es to be used and the veniremen from
whom the trial jury is to be drawn
have been summoned to court by sub.
poenas and the first move after tho
formal presentation by the solicitor
of the blll of indictmont and the plea
of not guilty on the part of Frank
will be for the solicitor to swear all
of the witnesses in thoe case.

Swearing In Wiltnesses.

“All witnesses In this case will
Please rise and be sworn,” Solicitor
Dorsey will announce and in stento.
rlan tones Deputy Plennie Miner will
repeat tho ordor.

When the witnesses have arisen
they will be asked to raisa their right
hands and swear to “tell the truth,
the whole truth and nothing but the
truth in the case of the stato against
Leo M. Frank." :

in ail important cases it is nsual for
both sides to desire that all witnesses
be “put under the rule,” which is a
tegal term meaning that they must be
excluded from the courtroom until
such time as they shall bo needed to
testity.

In the trial ot Mrs. Appolbaum for
the murder of her husband, Jerry A,
Appethaum, her young son, Claude
Hendergon, who was used as a wit-
ness, was not allowed to remain in
court with his mother until he had
been put upon the stand and had com-
pleted his teatimony regarding the
relationship betweon his mothor and
stepfather,

Following the sawearing In of the
witnesses, Clerk John H. Jones wiil
call the names of tho'twelve men on
tho first jury panel. Thoe names of
the men from whom a trial jury of
twolve i8 expected to bo selected were
drawn out last week by Judge J. T.
Pendleton from among the names of
6,000 others, These men who consti.
tute the ones from whom petit or
trfal juries are selected are chosen
every two years from the voting pop-
ulation by commissioners ' appointed
by a superior court judge, They are
supposed to be the 6,000 highest class
of cltizens among the registered
voters.,

When the names of those expected
to try Frank were picked: out- last
week Judge Pendleton drew  the
names from the jury box, salecting by
chanco the names of 144 men and from
these sclecting In the same’ way 4§
men who are divided into pancls of
twolve each. The Panels, In the ordor
f-which the names were drawn out,
were numbered first, second, third and
fourth pancls respectively, and it will
bo the names of the men constituting
the first panel that Deputy Jones will
call, , )

- Selecting ‘a Jury.

- All of tho 144 will have been served
with subpoenas and unless prevented
by providential actlon will be In court
The twelve men on the first pane

will be requested to step into the
Jury box and be sworn.

Solicitor Dorsey will then adminis-
ter the oath to cach one by which they
will swear to answer truthfully all
questions pertaining to their fitness
to try the caso at issue.

The solicitor next questions each
ono to determing. whether or not he
is legally qualifled to serve.

Should a venireman, as he is call-
ed, show by his.answer to one of the
questions that he is not legally fit
to gerve; his npme is struck from the
{ist and tho solicitor states to the
court: "Oft for cause, your honor.”

On tho other hand, should he show
by his answers that there is no legal
reason why he should not serve, the
golicltor states: “He i8 competent,
your honor."” .

At this point beging the sclection of
the jury. When a venireman has
shown by his sworn answers that he
is quatlified the real fight begins,

Theoretically the firat twelve men .
whose names are. drawnzout would
givo Leo Frank a falr trin], but in a
spirit of fairness the law gives both,
Frank and the state some leeway in
the selection of the -twelve men,
“tried and true,” who are to pass upon
the question of his gullt or {nnocence. !

In all folony cnses in Georgia the
defenso may arbitrarily “strike” from
the st 20 names and tho stato may
in tho same manner strike half that
number,

Giving Defendant a Chance.

It may be that a man has heen
drawn tupon that particular panel who
hears an ancient grudge against Leo
Irank. Tho cause of that grudge may
have not:-beon Frank's fault in any
sense, and he may have the utmost
confldence in the Individual’s Integrl-
ty, but still the law recognizes that
it would not be fair for that man to
try Frank for a sevious offenso.

Irank may not he able to prove that
to tho court and the law provides for
that. Tie man's name may be arbl-
trarily stricken off the lst and he I8
‘thon excused.

The same thing may be true regard-
tng the relation of the potentlal juror
with the state’s slde of the case, and
in that case the solicitor would strike
oft the name arbitrarlly and without
giving a crise.

While cach side may strike, the
stato is, given the first chance to pass
upon a possible Juror and after the
solicitor has declared a venireman
compelent to serve on the jury, he
and his asslstants consult among
themselves as to the advisability of
choosing him. While this is going on
the defense Is also at the samo task,
go that if the state accepts the man
as a jurar, they will know what to do
with him, )

Should the man prove acceptable to
the state, the sollcitor utters the for-
mal: “Juror, look on prisener; pris
oner, look on juror.”

Then the defense indicates its de-
cision In regard to him and.should
hie prove acceptable to the defendant
the leading counsel says: “You may
he sworn.”

Jn this caso the juror passes Into
the juryroom where he waits unti}
twelve men are selected and then al
return to he formally sworn in.

Picking Jury a Fine Art.

It 18 in their ability te pick Jurors
that many lawyers have laid the basis
for their legal success. In many of

the large. law offices of Atlanta men
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are employed who do nothing but ald
the attorneys in selecting juries,

Some of these men are lawyers who
have become g0 noted for this that
they are more valuable in that way
than In any other, and others are men -
who have never practiced law, but
who come from walks of life where
they have a widoe scquaintance, and
who have in addition to this made a
study of the characteristics of va-
rlous men.

The list of 144 men chosen by Judge
Pendleton I8 not kept secret and be-
fore the case is opened the lawyers
for both sides will have if thelr pos-
sesslon many facts as to the individ-
ual characterlstics of each. The past
history of these men will also be
known and also their records in the
past when serving upon juries.

Sometimes past knowledge of a ven-
ireman is not always complete and
again it fails to" ald the side which
has it in posscssion. Thero s a
story going the rounds of the Atlanta
bar of a certain law;, er who in repre-
senting the defense was much grati-
fled to noto that tho state had accept-
ed as a juryman a contractor who .
the year provious had built a house
for him,

The relations between the contrac-
tor and the lawyer for the defense had
bheen most pleasant and the lawyer
was happy in the thought that this
man would certainly listen favorably
té him instead of to the other side.
It was that same man who hung out
for a conviction for twelve hours and
":anaed the case to end in a mistrial.

“It will take at least two days to
pick the jury,"” Reuben Arnold ge-
clared in open court when Frank's
trial was postponed from June 30 to
July 28, and it is known that both
sidos have made extensive prepara-
tions for this fmportant task and will
devote much time and thought to it.

When the entire 144 men have been
catled into the box, twelve at a time,
and twelve men have not been chosen,
other names may be drawn similarly
from the jury box or the judge may
order the sheriff to go out on the
streets and gather In as many citl-
zens as may he necessary to select
from. These are known as talesmen,
and must show that they are qualified
as the others jhave done before they
can be named as jurvmen.

State Wil Open Trial

The state, which is always the plain-
UM in criminal cases, will then open
the trial, either by the solicitor glv.
fng a short outline of the cage be-
foro the court, or by the introduc-
tion of the flrst witness.

In case & postponement {8 asked by
either side it may be givon on a “le-
gal showing,” which i{s declded upon
by the judge. The ahsence of a ma-
terial witness, when he or she s
shown to be material; the illness of
leading counsel, or any cause which
seems sufficient fn the mind of the
trial judge may constitute a “legal
showing.” This necessarily comes be-
fore the ‘choosing of a jury.

The stato as the case goes on will
introduce Its witnesses and evidence
one at a time. The solicitor may ask
no “leading” questions of the state's
witnesses, as the lawyers for the de-
fense may ask none of the witnesses
they may introduce.

By “leading” questfons fs meant
such questions as would suggest to
the mind of the witness the answer
desired.” On the other hand, when the
other side is cross-examining the wit-
ness_the lawyer may ask any ques-
tions he deems fit, provided they are
pertinent. .

After the state has introduced all
the witnesses {t desires to and has
submitted what it desfres in the form
of - ovidence that has been allowed,

1 the state jcloses,” and the defenso

proceeds to bring forth its evidence
and testimony in practically tha same
manner. Sometimes the defendant
opens for the dofense by giving his
statement or versfon of the af‘air.

The defendant may give any or no
statement, or as Jong or as short as
he may desire, provided he sticks to
matters that are adjudged pertinent
to tho' case. He makes his statement
not under oath and neither c¢ounsel
for or ngninst him may ask him a
‘qncsuon or lead him unless he gives
his consent to be cross-examined by
the state, in which case the state's at-
tornoye may ask him whatsoever they
will and he may answer what ques-
tions he sees fit to reply to.

The law says: “The defendsnt has
the right to make to the court and
Jury such statement as he may deem
proper in defense; it should not be
under oath and shall have only such
weight as the jury may see proper
to give it. The jury may believe it
in whole or in part; they may believe
it in preference to the sworn testl-
mony in the case.”

A defendant in a felony case usual-
Iy makes a statement, but it is ex-
ceedingly rare that he allows himsel?
to be cross-examined.

Another feature of the case that
lies with the defendant is the ques.
tion of his character. Should Frank
be openly known to beékof the vilest
character on record, no matter per-
taining to this could be mentioned by
the state, unless he first, either by
testimony or evidence or by his own
stn(cmﬁcm, put his character in {s.
80, .

What W\III Frank Do?

Should he put his character in {s.
sue he then lets down the bars and
the state may attack fit.

Should Frank do this and despite
tho attacks that the state might gee
fit to make, prove an unblemished
reputation, this would not necessar-
{ly mean his acquittal.

The law, as explained by a leading
Atlanta attorney, means by not al.
lowing the prosecution to put chae-
acter in ovidence that a man is to
be tried for one particular thing at
® time, and also by not allowing good
character of previous record to make
an acquittal, means that same thing,

It is too easy {0 get some one tn
swear something to a man’s hurt anq
it is not in one case in a thousard
that a defendant volunterily putg hig
charncter in issue, no matter how
pure and unblemished a reputation
he may, have,

While Leo Frank apparently has no
cause to fear putting his character at
1ssue, it i8 belleved that there Is not
vme chance {n a hundred that he will
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